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INSTRUCTIONS TO JURIES IN TRIAL OF 
DAMAGE SUITS 


By J. THOMAS GURNEY, Orlando, 
before Practicing Law Institute, Gainesville, Oct. 11, 1941 


The subject is a rather comprehensive one. Even should I be so injudicious as to 
assume such a wide field of knowledge, the Chairman of the Legal Institute Committee 
has taken care, in referring this subject to me, to indicate that it should be confined, 
insofar as I was concerned, largely to a defense of damage suits, and the instructions 
to juries as viewed from that position. This is because a majority of the experience 
I have had in this field has been on that side of the table. 


It is no doubt a fact that lawyers with more profound knowledge of the niceties of 
the law, and with keener perceptions of the effect of the instructions upon juries, have 


found instructions to be of incalculable aid and assistance to them in presenting their 
cases to juries. 


As far as I personally am concerned, it has been my practice, after a number of 
unfortunate experiences with motions for new trials, to regard instructions with the 
same respect and care that I regard these trucks of the telephone companies that cruise 
over the highways of the State, with the big word “DYNAMITE” painted on the front. 
I have had oceasion to speculate in my own mind as to whether or not those trucks 
actually carried any dynamite, but I have always come back to the conclusion that they 
possibly might. My position with respect to instructions is somewhat analogous. 


In the process of the trial of a case, I find that at various times, various phases 
of the case assume more importance than others, and even, no doubt, become to some 
extent distorted in a lawyer’s mind. Later on, in the calm and deliberate chambers 
of the trial Judge, or in cool print in the record before the Supreme Court, it has 
seemed to me almost impossible that some instructions should have been requested, and 
given, or that there had been a failure to request others. 


The delicate, as well as obscure, line of balance between what is harmless error in 
an instruction, and what is a prejudicial error in an instruction, is such as to give a 
cautious lawyer who is the least bit uncertain about the applicability, or any of the 
many other tests of instructions, pause before he requests one. 


There no doubt was never a truer application of the famous words of Omar Khayyam, 
and what he said about the moving finger having written and having moved on. 


About all that a lawyer can do after he goes wrong, is to follow the course of the 
young man who lost a case before a very blunt trial Judge, and who became quite 
heated in his protests. The Judge finally turned to him and said, “Mr. , you 
have two remedies, either of which you can pursue. You can appeal, or you can go 
out behind the Courthouse and cuss the Court,” to which the young lawyer rejoined, 
“Yes, Your Honor, and I shall pursue them both.” 


I do not mean to say that either the trial courts or the Appellate courts are not 
constant in the line of cleavage between harmless and prejudicial error, as a result of 
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erroneous instructions, but this is a field in which the trial lawyer, to a certain extent, 
is the master, even if an uneertain one, of his own fate. 


He proceeds at his own peril, and as I have stated, often under circumstances 
which do not lend themselves to the most deliberate or most comprehensive thinking. 
Trial Judges cannot be relied upon to reject all erroneous instructions which are requested. 
They can be relied upon, of course, to make a conscientious effort in that direction, 
under conditions which appear at the time of the trial, but the granting of new trials 
by these same trial Judges conclusively shows that they do not consider themselves in- 
fallible in this respect. 


The first general rule to be followed, I believe, is that if you are not sure that the 
instruction meets all of the tests, including the one as to whether or not it is necessary, 
it is probably wiser not to request it. 


It is probably true that trial lawyers in general are inclined to exaggerate the 
importance of instructions. There are no doubt cases which are decided by juries, based 
upon the strict language of the instruction, but I am inclined to believe that such cases 
are decidedly in the minority. The negative effect of instructions may oftentimes be 
felt in that I have known of cases—and no doubt you have as well—where instructions 
to the jury served to clear from a juror’s mind certain misapprehensions of the effect 
of certain testimony. 


It goes without saying, that if we could hear a good juror discuss this question, 
we probably would learn a great deal more than by discussing it ourselves. 


The effort of a conscientious Judge to properly instruct a jury of laymen, unfamiliar 
with the law, is one of the most difficult, yet at the same time, most important efforts 
which emanate from the bench. As the Judge attempts to sail the ship of justice between 
Seylla and Charybdis, tugged at from both sides by the artful, though sincere, and 
persuasive efforts of opposing counsel, he perhaps faces one of the sharpest tests of 
his judicial talent. : 


Aside from what is contained in the instructions themselves, that is to say, the law 
which they are intended to delineate, they oftentimes have other effects. The Judge 
naturally is the most important, and commanding figure engaged in the trial, and if 
he has foree, he can, and perhaps unwittingly does, often influence the course of the 
trial, dependent upon his personality, and other circumstances. The jury may determine 
from his instructions that he favors one side of the case, or the other, and considering 
him to be in better position to judge than themselves, they may follow the line of 
action they think he has indicated. 


On the other hand, it occasionally works the other way. A lawyer friend of mine 
told a story of the trial of a case which seemed absolutely hopeless for the plaintiff, 
but in which there was involved a question of fact which required that the case go to 
the jury. The defendant’s attorney in the case submitted thirty-two instructions, all 
concluding with the statement that if the jury found a certain state of facts to be true, 
they must bring in a verdict for the defendant. 


The jury returned a verdict for the plaintiff, but my lawyer friend stated that 
he was certain that the jury must under those circumstances have taken numerous ballots 
—that there undoubtedly had been a strenuous fight in the jury room before this verdict 
was reached. This was because under the law announced by the court, and the application 
of the same to the facts proven, it was a case which the defendant should have won. 


On interrogating the foreman of the jury, however, as to how many ballots had 
been taken, the answer was “Three.” The foreman said that as soon as they got into 
the jury room, someone made a motion that they put the instructions under the table. 
This seemed to have been a rather amateurish effort at tabling the motion; however, 
the result was the same. The foreman stated that the jury wanted to show the Judge 
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that he didn’t have any right to tell them that they must bring in a verdict for the 
defendant. So a ballot was taken on that motion, and it earried. They then took 
another ballot to ascertain whether or not the defendant should pay, and decided that 
he should. That was the second ballot. Then they remembered that the Judge had 
told them they had to elect a foreman, so one of the jurors nominated him for the 
position, the jury balloted, he was elected, and that was the third. 


There is no design or purpose on my part to attack the institution of trial by jury, 
however, in considering the effect generally that instructions have upon jurors. I heard 
an interesting comment from an experienced trial lawyer who had tried three hundred 
cases within a period of ten years, and who had made it a point to interview at least 
one member of the jury after each trial, with the view of ascertaining why the case was 
won or lost. He kept a record of the answers, and his tabulation of them ran something 
like this: 

On the merits, 26%; like or dislike for the parties, or the witnesses, 37%; admitted 
prejudice, 2%; demeanor of attorneys, 20%; sundry reasons, 15%. 


Giving the instructions the greatest possible benefit the doubt would be to combine 
the first,—that is, on the merits, and the last, or fa reasons, or 26% plus 15%, 
or a total of 41%. I hardly think, however, that it would be a correct conclusion to 
say that the instructions were responsible for the result in more than one-third to 
one-half of that group. 


It would be impossible for me to attempt to discuss all types of instructions likely 
to be involved in the trial of damage suits. As in all other cases, they must pass the 
test of being clear—not argumentative—not confusing—not too prominent—not sub- 
mitting questions of law—not invading the province of the jury—and being applicable 
to the facts of the case. 


There are a few particular doctrines which arise in connection with the trial of 
damage suits, a discussion of which would appeal to the interest of those of you engaged 
in this type of practice. I will mention them briefly. They deal not with the instructions 
which may be given to the jury by the Court throughout the taking of testimony, such 
as “Gentlemen, you will disregard the answer of the witness to the last question,” or 
“You will not regard any testimony with respect to so and so.” These consolation prizes 
to the objecting attorney are, as you know, of little practical value. I am referring 
to the instructions given at the conclusion of the testimony, and immediately before the 
jury retires to consider its verdict. 


One of the principal benefits of having a complete set of instructions well supported 
by authorities, is that such serves to a considerable extent as a brief of the substantive 
law of the case. 


The same authorities which usually support instructions requested, will probably 
prove to be the ones, or at least some of them, which will be relied upon in the event 
the case takes a turn enabling you to present a motion for directed verdict. 


However, the very fact that a complete set of instructions does cover the law 
pertaining to the particular case, is itself evidence of the impossibility of any diseussion 
of this subject being exhaustve. 


Thus, to discuss what instructions should be offered in all cases, or even all damage 


cases, would require a treatise equal to most of the voiumes of Corpus Juris in length 
and in scope. 


Accordingly, it is necessary in a paper of this length, to limit myself to a rather 
brief discussion of some of the more important fields to be covered. 


I have noted at the bottom of the pages of this paper, various authorities which 
pertain to the subject matter, but only in a few instances will I refer to the name of 
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any case in presenting it. They will be there, however, in the event anyone should care 
to refer to them. 


At the outset, instructions divide themselves into main classifications,—liability and 
damages. The latter class is relatively simple. Please note that I say relatively simple, 
for many hundreds of pages could be written about instructions on damages, and such 
are simple only as compared to the far-flung ramifications of instructions on liability. 


As I see it, there are at least two grave dangers in connection with instructions 
as to damages. First, that since any discussion of damages is largely inconsistent with 
defendant’s defense on the merits, the jury may gain the impression that the defendant 
actually is not relying on his defense of non-liability, if defendant over-stressed damages 
in his instructions or any other part of his ease. 


A second danger is in failing to bring home to the jury that it is not every 
possibility of pain, suffering, disability, and other dire consequences of the accident that 
the jury are to redress. Naturally, a jury is sympathetic toward an injured party, 
and every effort should be made to point out that the law requires that damages must 
be proved to be “reasonably certain” to be compensable.” 


I state as a matter of deduction from observation, that a great many verdicts are 
based upon possibilities insofar as the measure of damages is concerned, rather than 
upon reasonable certainties. No doubt there are some cases where the damages awarded 
do not measure up to what would constitute their compensation from the standpoint of 


reasonable certainties, but I am constrained to believe that this is an exception rather 
than the rule. 


Careful cross-examination of expert witnesses, particularly medical witnesses, should 
go far toward establishing a base for an instruction limiting the damages to those which 
are reasonable certainties, and such an instruction, together with such testimony, can 
be used in arguing the question of damages before the jury. 


Turning now to that classification of charges dealing with liability itself: 


Obviously, one major group of instructions deals with the question of negligence 
itself. To cover this field fully, it would be essential not merely to traverse what is 
generally written concerning that title, but also the subjects of Automobiles, Landlord 
and Tenant, Carriers, Innkeepers, Municipal Corporations, and scores of other branches 
of the law, for to a large degree each field has its own law of negligence. 


Although this vast field of law relating to negligence cannot here be compassed, 


I would like to mention one or two phases of importance insofar as instructions are 
concerned. 


Many times the atmosphere in connection with the trial of a damage suit, as well 
as other cases, may be clouded by certain facts which are proved, which impress the 
jury, and may turn their attention from the important principle of causal relation, or 
proximate cause. I could mention a number,—one or two, perhaps, are sufficient. 


In automobile accident cases, we often find the violation of some City ordinance, 
proof of excessive speed, proof of alleged intoxication, and the like. It is no doubt 
true that many defendants have been guilty of the violation of City ordinances in 
connection with traffic accidents, but such violat‘ons were not necessarily the proximate 
eauses of the accidents. The same may also be said with respect to excessive speed. 
Excessive speed is not something to be proudly paraded, but it is not always necessarily 
the proximate cause of an accident, nor the guilty of it, necessarily guilty of the negli- 
gence which caused the accident. 


Driving while under the influence of intoxicating liquor is a practice not to be 
condoned, but to be strongly condemned, yet it is perfectly conceivable to any logical 


(1) Granger v. Fuller, 72 So. 462. 
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mind that it does not necessarily constitute the proximate cause of every accident in 
which such a driver is involved. 


Perhaps the better forum for such cases would be the Criminal Court, and the remedy 
more properly the penitentiary, rather than an award of damages on that seore only. 


To construct a parody upon a famous saying, the drunken driver who only has to pay, 
will live to drive another day. 


Nevertheless, the jury is most apt to concede in their minds that if the defendant 
is guilty of any wrongful act surrounding the incident, he should pay. Perhaps some 
one, some time, some where, will be able to define proximate cause in an instruction to 
a jury in such a manner as will really convey to their minds what it means, in language 
which they can understand, and this should be the aim of every instruction on that 
subject. The causal relation between the negligence and the injury is, of course, the 


meat of the case, and the defendant has the right to have the jury properly instructed 
upon it. 


Incidentally, allow me to eall attention to the question of traffie signs and regula- 
tions erected or made outside of incorporated towns. Certain trial courts have found 
these signs to be of no effect, while others have recognized them. A rather obseure statute 
passed in 1923 and brought forward as 1650 C.G.L. appears to give legality to regulations 
of the State Road Department. Care must be taken, of course, to establish the official 


character of the signs as a basis for instructions, or the situation in Douglass V. Sopot- 
nick“) will be met. 


Another important matter frequently arising in automobile accidents, in connection 
with instructions on negligence, is the question of whether or not a party failing to drive 
so that he can stop within the range of his vision is guilty of negligence as a matter 
of law. This question is complicated by the principle accepted in Florida that one is 
not bound to anticipate the negligence of others,‘2) and hence, apparently is entitled to 
assume that a car or other obstacle in the road will be properly I'ghted,™ and in the 
ease of an automobile, turned mostly off the pavement. 


In this connection, the majority or Wisconsin rule appears to be that one is guilty 
as a matter of law in failing to drive so as to be able to stop within the range of his 
vision.» The opposite, or Oregon, view is that the matter rests with the jury,«o— 
certain cases pointing out that the party was not necessarily negligent, for he was entitled 
to assume that the car run into was lighted, thereby suggesting that the duty is to drive 


so as to be able to stop within the range of his vision as to parked automobiles properly 
lighted. 


The Florida Court has repeatedly held that the “To drive within your vision” rule 
applies where the automobile is driven into a train standing across the highway. 
however, there is no duty on the part of the train to carry lights. In another decision, 
the Florida court quoted with approval, a Connecticut decision to the effect that a 
party is entitled to assume that a parked ear will be lighed so that a driver’s vision 
extends legally to the distance a lighted automobile may be seen.” 


Here, 


Later cases, however, have apparently ignored this distinction, and seemingly follow 
the view that it is negligence as a matter of law to fail to drive so that the car may 
be stopped within the range of its lights.) 


(1) 171 So., 765. 

(2) Zorn v. Britton, 162 So. 879. 

(3) Walker, et al v. Smith, 161 So. 551. 

(4) 1820 C.G.L. 

(5) Lawson v. Town of Fond du Lac, 123 N.W. 629, 25 LRA 40. 

(6) Murphy v. Hawthorne, 244 Pac. 79; 44 A.L.R. 1397. 

(7) Kaufman v. Hegeman, Transfer & Lighterage Terminal Inc., 123 Atl. 16; Walker v. 
Smith, 161 So. 551. 

(8) 197 So., 340, 192 So. 621; 192 So. 628. 
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The element of knowledge or notice as a basis for liability is important in many 
negligence cases in which the liability is predicated upon some alleged defect causing 
injury. It would appear that defendant is entitled to an instruction, not merely that 
it must be shown that defendant knew of the defect at the time of plaintiff’s injury, 
but that defendant knew, or should in the exercise of ordinary care have known, about 
the defect a sufficient length of time before the injury to have permitted its repair.» 


Instructions on contributory negligence should drive home to the jury that plaintiff's 
negligence, which contributes to the proximate cause, is a complete bar to recovery even 
though it is slight in comparison with the stain upon defendant’s eseutcheon.’2) Since 
contributory negligence can exist only in the event of defendant’s negligence, care must 


be taken to prevent the conclusion that defendant admits, except for the sake of argument, 
that he was negligent. 


Likewise, no language should be used that might indicate contributory negligence 
to be among the matters as to which plaintiff has the burden of proof. 


I would now like to turn to certain fields of instructions which plaintiffs’ attorneys, 


in their zeal to represent their clients faithfully, have in late years been directing their 
attention. 


The first of these matters is what is known as the doctrine of the last clear chance. 
This doctrine was first enunciated in the English decision of Davies v. Mann, in which 
plaintiff had negligently tethered his animals in a place where they were likely to be 
injured. The defendant came along and negligently ran into the animals, and the court 
held that the proximate cause of the damage was the subsequent negligence of defendant 
in that he had an opportunity to avoid the injury, but negligently failed to do so. 


Within its proper orbit, little fault. can be found with the doctrine from the stand- 
point of public policy. To ignore the doctrine would be to encourage negligence, although 
it has been argued that the doctrine encourages plaintiff in his prior negl'gence. However, 
in many eases in which plaintiff clearly contributed to the cause of his injury, the doctrine 
of the last clear chance has been used in an attempt to excuse plaintiff’s negligence. 


The case of Dunn Bus Service v. McKinley has been widely argued as authority 
for the extension of the doctrine. In that case plaint’ff came into an intersection from 
a disfavored direction, and collided with defendant coming into the intersection from 
a favored direction on the intersecting street. The court held that an instruction on 
the last clear chance doctrine was proper, and denied defendant’s petition for certiorari. 


I believe that a close analysis of this case wi!l serve to differentiate it factually 
from the ordinary intersection collision. However, in any event, the late ease of Davis 
v. Cuesta’ serves to eliminate this doctrine in favor of plaintiff, insofar as the usual 
crossing accident is concerned. 


Another effort on the part of a zealous plaintiff, is to endeavor to conceal his 
contributory negligence behind the screen of gross negligence or wilful misconduct, 
charged to defendant. It is a relatively simple matter to adorn what is really simple 
negligence, with the attributes of “gross” negligence. Thus, it is not difficult to make 
some claim of excessive speed, couple this with a claim that defendant was not looking 
where he was going, and crown the composite with the conclusion that defendant was 
evineing an utter disregard for life and limb. 


It is true that the Florida court in dealing with gross negligence under the guest 
statute has very properly required a rather strong showing to establish negligence of 


(1) City of Orlando v. Heard, 11 So. 182; City of Daytona v. Edson, 34 So. 954. 
(2) J. G. Christopher Co. v. Russell, 58 So., 45. 

(3) Dunn Bus Service v. McKinley, 178 So., 865. 

(4) Davis v. Cuesta, 1 So. (2) 475. 
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this degree. Nevertheless, it is most difficult to lay down a test which will prevent a 
resourceful plaintiff from getting into this protected area. 


Fortunately, the Florida court at an early date refused to follow the doctrine that 
mere “gross” negligence would suffice to eliminate the defense of contributory negli- 


gence.) Thus, it has been laid down that it takes a showing of wilful or wanton action 
indulged in by defendant.‘ 


Unfortunately, the situation has become somewhat confused in that the Florida 
court in certain recent decisions has held that “gross negligence” is the equivalent of 
“wilful and wanton misconduct.” Does this mean that by putting in evidence of 
“gross negligence” plaintiff is entitled to an instruction that if such evidence is believed, 
contributory negligence is eliminated as a defense? I believe not. 


The court would hardly have overruled its earlier decisions to contrary effect without 
discussing them. Also, the court in holding these terms to be synonymous, was not 
dealing with any question of contributory negligence. Furthermore, in the case in which 
the synonymity was first referred to, the court stated that the holding was based upon 
the wording of the guest statute, the terms being held to be equivalent under the statute 
because they were coupled with the preposition “or.” + 


Another proposition frequently striven for by an energetic plaintiff, is that a showing 
of gross negligence warrants an instruction as to punitive damages. Florida has held 
that here again, as in the ease of eliminating contributory negligence as a defense, 
wilful or wanton action, and not mere gross negligence, must be shown t8 warrant an 
instruction on exemplary damages.» 


Another effort put forth by the negligent plaintiff to exeuse his negligence, is to 
endeavor to get an instruction on error in extremis. It may be that plaintiff, under 
the facts will be entitled to such an instruction, but defendant should make a point of 
having in his requested charges, an instruction to the effect that this doerine which seeks 
to excuse an action taken in an emergency, is not available to a party whose negligence 
caused, or contributed to, the emergency.‘ 


Certain matters relating to the mechanical makeup of charges to the jury are well 
worth keeping in mind. Thus, although some legal principle may be quite simple to 
the court, and the attorney, it may be far less simple to the laymen occupying the jury 
box. Therefore, the utmost care should be taken to state the instructions in as simple 
and clear a manner as possible. All long charges should be avoided in as far as is 
practical, while short simple sentences are to be preferred to long complicated arrange- 
ments of words, even though rhetorical beauty may be sacrificed. 


It is frequently the case that at the last moment, it is necessary, or desirable, to 
withdraw a requested instruction, or to reassemble the charges in a different sequence. 


Therefore, it is of considerable advantage to have each instruction upon a separate 
sheet of paper. 


I have found that it is of considerable value to have every instruction dealing with 
any proposition of law, amply supported by citations of authorities set down at the 
end of the instruction. Not only does this assist in convincing the court that the 
instruction embodies a true principle of law, but it protects in large measure, the attorney 
from an ill-advised offer of his version of the law. 


Thus, it is very easy to draft an instruction hurriedly, which on the surface properly 
(1) Fla. So. Ry. Co. v. Hirst, 11 So. 506. 

(2) Fla. So. Ry. Co. v. Hirst, 11 So. 506. 

(3) O’Reilly v. Sattler, 193 So., 817; Roger v. Hallahan, 198 So. 685. 

(4) O’Reilly v. Sattler, 193 So. 817. 

(5) Dowling Lumber Co. v. King, 57 So. 337. 

(6) 79 A.L.R., 1278. 


; 
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states the law, but which on close analysis is erroneous. If we tie ourselves down by 
requiring citations of authorities to support our view of the law, we many times avoid 
pitfalls which would otherwise be overlooked. 


While it is necessary to limit the instructions to the jury to only such charges as 
are applicable to the facts in the case, it is to be borne in mind that a more dangerous 


reef to be avoided is that of assuming in the instruction some fact to be true which, 
in point of fact, is contested. 


Thus, it has been held error as assuming a fact, to assume that plaintiff was to 
receive one-half of the commission) in question, and to charge as to the effect of a 
City ordinance, when in point of fact, such ordinance had never been properly proved. (2) 


Quite often two or more lawyers are associated in handling the defense of a case, 
and to one of them may be delegated the rsponsibility of the preparation of the instruc- 
tions. If the other one, or ones, expect to participate, or do participate very extensively 
in the case, and particularly in the argument before the jury, then the instructions 
should be fairly well in the minds of all participants. 


I recall a rather amusing incident in which one of the good lawyers of this State 
was involved. This good lawyer has now become a good Judge, and still remains a 
good lawyer, however. In this particular case, his associate prepared the instructions, 
and when the presiding Judge started to read the instructions to the jury, ineluding the 
defendant’s requested instructions, the subject of my story rose and objected, whereupon, 
the presiding Judge remarked “But you have requested this instruction.” 


True gladiator that he was, this lawyer didn’t abandon his position. He maintained 
that it didn’t make any difference who had requested it, it nevertheless was an erroneous 
instruction. Obviously it was, and the instruction was not given. 


The point illustrated, however, I think is clear. The only mistake which he had 
made was that he had not become thoroughly familiar with the instructions which had 
been requested on his side of the case. 


The diseussion of the instructions before the jury presupposes, of course, that the 
Judge has settled upon the instructions which he intends to give prior to the time of 
the argument before the jury. I personally believe that this is the most advantageous 
point in the ease, insofar as the instructions are concerned, to have the force and effect 
of them impressed upon the jury. However, if it is known what instructions are going 
to be given to the jury, the attorney has a right to comment upon them, and to present 
in language perhaps more familiar to the jury than the language of the instructions 
themselves, the points which are covered by them. 


It is not always the case, I have found, that the Judge has settled upon these 
instructions before the argument to the jury. Quite often he uses the time during 
which counsel are arguing the case before the jury to go over the instructions. Quite 
often he never has a chance to go over the instructions before that time because the 
requests are not handed to him before then. I believe the best practice to be, however, 
that the Judge require the requested instruct‘ons to be presented to him a sufficient 
length of time before the argument before the jury, to enable him to go over them 
and in the event he wishes to hear counsel on them, or any of them, recess the trial of 
the case, and pass on them, thus enabling counsel to know what they are,—which have 
been denied, and which have been granted before going to the jury. 


This practice is helpful in another way. If the Judge is doubtful as to whether 
or not a requested instruction should be granted, he can hear from counsel before taking 


(1) Lewter v. Tomlinson, 44 So., 935. 
(2) Douglass v. Sapotnick, 171 So. 765. 
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action,.and a real service is thereby rendered to all concerned, because it is a very doubtful 
advantage to have a doubtful instruction. 


Lawyers being by nature advocates, it is almost impossible for one of us to write 
a paper, or discuss a paper without protesting against some existing condition, or 
taking a rather unequivocal stand on one side or the other of something. All of us 
have had experiences in the practice which we do not think should have occurred, and 
which we think did not result in complete justice. So it may be that we are prone to 
become critics, if not reformers. 


Also, it may be that we have unconsciously allowed ourselves at times to be drawn 
within the orbit of the principle set out in the language of the old verse of Trumbu!l: 


“No man e’er felt the halter draw 
With a good opinion of the law.” 


So I trust I may not have misled you into the belief that I am a severe critie of 
our practice with respect to instructions. It could, no doubt, be somewhat improved, 
as could most anything else. 


Now, I realize that in the foregoing, I have called to the attention of those of you 
who have been engaged in extensive trial practice, many things on which you needed 
no enlightenment. In fact, I do not question that there are those among you who might 
diseuss the subject far more comprehensively, and from a much greater depth of 
experience. It is my hope that there are among you some, perhaps among the younger 
men, to whom the suggestions offered may prove of actual practical service, not because 
they are novel, but if they have any merit, because largely they have been established. 


THE NEW FLORIDA PAROLE AND 
PROBATION ACT 


By JAMES T. VOCELLE 
of the Vero Beach Bar and Member of the Commission 


The Legislature of Florida at its 1941 Session enacted into law what is now Chapter 
20519 of the Laws of Florida and thereby made possible the beginning of a new era 
in the annals of Florida’s long history. The first sentence of the act in question gives 
a complete index of its purpose for it says that it is “An Act providing for and adopting 
a State administered probation and parole system for the State of Florida,” and this 
is what it is. By this Act Florida has abandoned its hit or miss program of dealing 
with those convicted of crime and at long last has joined the procession composed of 
nearly every other state in the Union, dealing in a scientific manner with the handling 
of the problem. 


Confusion has arisen in the minds of some with reference to the plan and as a 
member of the Commission appointed to administer the Act and for seventeen years a 
member of the Florida Bar Association, I welcome this opportunity of briefly explaining 
the program on which the Florida Parole Commission is embarking. 


For the past handling of the criminal problem in Florida no criticism is to be 
leveled against any individual. The fault has not lain with the individual. It has been 
the system that has been wrong. 


Prior to the passage of the Act in question there was no legal method of parole 
or adult probation in Florida, although sporadic attempts were made under other names 
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to administer both systems. Because of inadequate preparation and personnel, failures 
resulted in many instances although much good was accomplished. For the new system 
now being set up, no perfection is claimed nor do the individuals who are going to 
administer it hope to attain either infallibility or impececability. We are living in an 
imperfect world and mundane affairs are run by imperfect human beings, the best of 
whom on close inspection are found to have feet of clay. What is claimed for the new 
system, however, is that we shall have a Commission and its personnel as carefully 
selected as is possible, giving their full time and attention to the study and working 
out of criminal problems in Florida. 


The members of the Commission and all its employees, save secretarial ones, were 
selected on a merit basis, after examination, and polities played no part in their appoint- 
ment. The Commission has likewise been free from any attempt on the part of any 
one to exert any political pressure upon it. 


One essential thing for the public to know is what parole and probation really mean 
and this I shall endeavor to explain. Parole release is not based on any concept of 
clemency. It means extension of penal treatment. All persons committed to prison 
for a term of years, barring death, will be released and become once more a part of 
society. The parole system contemplates that there shall be an individual study made 
of all persons coming under the jurisdiction of those administering it, (in Florida this 
means all persons convicted of a felony and sentenced to a term of more than one year, 
who after serving six months become el‘gible for parole; provided he or she has a good 
prison record and will be self-supporting if released), with a view of ascertaining the 
best method to be employed to turn the individual in question from a life of crime into 
ways of harmony with society. If it is determined, after study, that to serve out the 
term of his or her prison sentence would be best, then that will be followed. However, 
if it appears best to treat the individual outside of prison, then he or she will be released 
on parole. He or she will then be required to agree to observe certain rules, and be 
under strict supervision of a parole supervisor who will be a full time employee of 
the Commission. 


Perhaps no more succinct or clearer picture of parole has been drawn than that 
expressed by a speaker of note before the American Prison Association at its annual 
meeting in 1916 when it was said: 


“The whole question of parole is one of administration. A parole does 
not release the parolee from custody; it does not discharge or absolve 
him from the penal consequences of his act; it does not mitigate his 
punishment; it does not wash away the stain or remit the penalty; it 
does not reverse the judgment of the court or declare him to have been 
innocent or affect the record against him. * * * Unlike a pardon, 
it is not an act of grace or of mercy, of clemency or leniency. The 
granting of parole is merely permission to a prisoner to serve a portion 
of his sentence outside the walls of the prison. He continues to be in 
the custody of authorities, both legally and actually, and is still under 
restraint. The sentence is in full force and at any time when he does 
not comply with the conditions upon which he was released, or does 
not conduct himself properly, he may be returned, for his own good 
and in the public interest.” 


The Florida Commission has already adopted the general rules which every parolee 
will be required to agree to and abide by. In addition to these general rules, special 
ones will be made to fit each individual case. For the information and guidance of 
the public the general rules of conduct on paroles are appended to this article. 


| 
4 
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In the work of re-habilitation of the criminal the Commission has not overlooked 
the important part rel'gion should play and so the Commission has prepared the 
following statement with reference thereto which will be given each parolee, to-wit: 


“The Commission realizes that, under the American system, compulsory 
church attendance may be regarded as an infringement upon the idea 
of separation of church and state and therefore does not include this 
as a specific condition of parole, but it wishes the parolee to know that 
in the opinion of the Commission no more important element enters 
into the proper rehabilitation of the individual, than does religion, and 
it strongly recommends to the parolee that he or she, do, immediately 
upon release on parole, communicate with a minister, priest, or rabbi 
of the parolee’s own choosing and secure the assistance of such person 
in he!ping work out the parolee’s problems, and the Commission 
strongly recommends also to the parolee regular chureh attendance 


and active membership by the parolee in a church of the parolee’s 
choosing.” 


The writer of this article believes that no man or woman ean lay claim to a well 
rounded life nor to a complete education unless he or she has a proper conception of 
the relationship of the creature with the Creator, and a sufficient realization of the 
dependence of the one upon the other. In the hard days ahead it will be the men and 
women of spiritual outlook who will save mankind from chaos and destruction and 
none of us can afford to overlook it. The stewardship of life is a challenge to all of 


us for we must all some day hear the words, “Come give an account of thy stewardship 
for now thou canst be steward no longer.” 


In the granting of paroles, applications are not contemplated by the Act for it is 
stated that “A person shall be placed on parole upon the initiative of the Commission.” 
Every person coming under the jurisdiction of the Commission is automatically an 
applicant for parole. The Commission will at all times have each and every case under 
consideration in its order. While this may work a hardship on some members of the 
Bar, we believe they will understand the proper place of the attorney in the new system. 
That place wili not be to make formal application for parole. The law takes eare of 
that, but it will be to furnish the Commission with any information the attorney may 
have at any time that will be of help to the Commission in determining the treatment 
to be given each case. For that purpose the Commission is always anxious and ready 
to receive any information that any citizen, whether attorney or layman, has to offer 
and earnestly solicits the cooperation of all citizens of the State. 


A study of parole as administered throughout the country shows that in twenty-one 
of the states and under the Federal law the plan is carried out substantially as provided 
for by the Florida law. The reason for this, of course, has already been pointed out. 
Parole is not unconditional release; it is not clemency; it has no relationship to pardon. 
It is an extension of a different form of penal treatment and therefore is administered 
from a therapeutic rather than a legal standpoint. By referring to the Federal law 
on parole it will be seen that it is provided that “No attorney, relative, or other person 
may appear for or against the applicant.” In New Jersey, where one of the most modern 
systems of parole in the country is operating, it is stated that: 


“As a matter of practice formal application is not made for parole. 
This is considered as a part of the work of classification.” 


In New York,, where another splendid —_ of parole has been in effect for a 
number of years, it is said: 


“The release of a prisoner on parole is not upon the application of the 
prisoner, but solely upon the initiative of the board of parole. No 
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application for release on parole made by a prisoner or on his behalf 
may be entertained by the Board of Parole.” 


In North Carolina, where one of the best systems of parole in the South is being 
administered, it is stated: 


“The case of each convict or inmate is considered as a matter of course 
at the time he becomes eligible under the statute.” 


These illustrations are not made by way of defense, but to show that the Florida 
system is based upon the best working systems in the country and to indicate why it 
is impractical under the parole system to have formal application and public hearings 
for release on parole. 


Speaking for himself, the writer as a member of the Bar of some twenty-five years 
standing, relies strongly on the support of his brethern of the Bar. Having had an 
intimate association with lawyers for a quarter of a century, he knows their high calibre, 
their splendid patriotism, and their contribution to the American way of life, demon- 
strated on every battlefield of the nation’s history and exhibited on every occasion of 
the nation’s peril, and he earnestly bespeaks for the Parole Commission and its employees 
the wholehearted cooperation of the Bar of Florida in the handling of one of the most 
important problems that confronts mankind. 


Probation, as distinguished from Parole, “is the postponement of final judgment 
or sentence in a criminal case, giving the offender an opportunity to improve his conduct 
and to readjust himself to the community.” Under the Florida law it is for the 
individual judge to determine when probation shall be applied but it is made the duty 
of the Parole Commission, when requested by the judge, to make pre-sentence investi- 
gations and recommendations in each case as to the desirability of probation. When 
a person has been placed on probation then he or she becomes a ward of the Parole 
Commission to be supervised as in eases of parole. 


That probation does work is evidenced by the fact that in Massachusetts, where 
the system originated a century ago, through the humane efforts of a humble cobbler, 
in 1937 the number of probationers had increased to 25,688 from a total of 13,967 in 
1908, while the prison population had decreased in the same period from 32,077 to 
18,992. Among the thirty-seven or more states of the Union using probation, the 
statistics show its varied use, as in the case of Rhode Island, where sixty-two per cent 
of all persons convicted of major crimes are placed on probation, down to South Dakota 
where only twelve per cent are so placed. 


Attention is directed to the fact that under the Florida law where a person violates 
the terms and conditions of either parole or probation, such person may in the ease 
of parole, be immediately returned to prison, or in the case of probation immediately 
sentenced, and in either event, receives no credit for the time spent outside the prison 
walls, but must serve the full term of the sentence. This adds a powerful incentive 
for the parolee or probationer to make good. Another thing to be considered is the 
fact that in parole the Commission may, if it determines that it is necessary to complete 
the program of re-habilitation, extend the time of parole beyond the term of the original 
sentence, but unfortunately for the proper working out of the systems the trial judge 
cannot extend the time of probation beyond the maximum term for which the person 
may be sentenced. The legality of this provision in the Parole Law is based upon the 
requirement that the parolee consent to the terms and conditions of the parole before 
parole becomes effective and because parole is not a matter of right, and hence any 
terms and conditions may be required that are consistent with the welfare of the individual 
and the welfare of society. 


The question has been passed on in at least seven states and in all of them the 
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courts have decided that a parolee remains on parole until he is discharged, even though 
it may be for the rest of his life. 


Another provision of the Parole Law is the requirement that the parolee have a 
good prison record before he or she can be releasd on parole. This is an added incentive 
for building morale and maintaining order in prison life, while the further requirement 
that the prisoner must be employed or be self-sustaining before parole release, is an 
added insurance for the successful treatment of the prisoner when released from con- 
finement behind prison walls. 


Before closing, attention is directed to the fact that the Parole Commission has no 
power to grant pardons, commutations, or reprieves. This is still vested in the Governor 
and the State Board of Pardons, although a close working harmony between the two 
boards will be necessary for a proper functioning of the parole system, and this harmony 
and cooperation has been obtained and will be continued. 


General Conditions of Parole as Adopted by the Florida Parole Commission 


1. The parolee shall not change his or her residence or employment or leave the 
county of his or her residence without first procuring the consent of the Florida Parole 
Commission which consent shall be obtained through the Parole Supervisor. 


2. The parolee shall, between the first and fifth days of each month, until final 
release, make a full and truthful report to the Parole Supervisor on the form provided 
for that purpose. 


3. The parolee shall not use nareotie drugs; nor visit places where intoxicants or 
drugs are unlawfully sold, dispensed, or used; nor use intoxicants of any kind to excess. 

4. The parolee shall avoid injurious habits and shall not associate with persons of 
harmful character or bad reputation. 

5. The parolee shall in all respects conduct herself or himself honorably; work 
diligently at a lawful occupation; and support his or her dependents, if any, to the best 
of his or her ability, and live within his or her income. 


6. The parolee shall not own nor carry any weapons, without first securing the 
consent of the Parole Supervisor. 


7. The parolee shall not visit gambling places or “juke joints.” 

8. The parolee shall live and remain at liberty without violating the law. 

9. The parolee waives all extradiction rights and process and agrees to return when 
the Parole Commission directs at any time prior to release from parole. 

10. The parolee shall promptly and truthfully answer all inquiries directed to him 
or her by the Commission and the Parole Supervisor and allow the Supervisor to visit 
him or her at home, employment site or elsewhere, and carry out all instructions he gives. 

11. The parolee agrees not to marry without the consent of the Commission. 

(1) Fuller v. State, 122 Ala. 32, 26 So. 146 (1898); Kirkpatrick v. Hollowell, 197 Iowa 927, 

196 N. W. 91, 198 N. W. 81 (1923); Commonwealth v. Minor, 195 Ky. 103, 241 S. W. 856 

(1922); State v. Crepeau, 150 Minn. 80, 184 N. W. 567 (1921); State v. Yates, 183 N. C. 


753, 111 S. E. 387 (1922); Ex parte Ridley, 3 Okla. Cr. 350, 106 Pac. 549 (1910); Ex parte 
Mason, 29 Okla. Cr. 297, 233 Pac. 785 (1925); In re De Palo, 101 Vt. 510, 144 Atl. 678 (1929). 


LAWYERS’ STENOGRAPHERS MUST HAVE A DIFFICULT TIME 


No one knows what her boss is going to say—sometimes not even her boss. The 
following is illustrative: 

A few days ago, according to the Colorado Dicta, a Jawyer dictated: “A corporation 
can not conseal itself.” She wrote: “A corporation can not conceive itself.” The follow- 
ing day, after the first error had been corrected, the lawyer dictated from the Biblical 
quotation: “Conceived in sin”; which the young lady, not to be taken in twice, refined 
the statement into: “received in sin.” 


: 
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SUPREME COURT ORDERS NEW ADMISSION 
REQUIREMENTS 


The Supreme Court on December 8th unanimously granted the petition of the Florida 
State Bar Association and adopted rules governing prelegal and legal educational 


requirements of those to be admitted to practice law in Florida. 
Terrell and the rules adopted by the Court follow: 


This petition on the part of the State 
Bar Association represented by its com- 
mittee on Legal Education and Admission 
qualifications for applicants to take the bar 
to the Bar prays that the rule prescribing 
examination be amended so as to conform 
to one of the following propositions: 


(a) The present rule balanced and made 
more equitable. 


(b) Modification of the American Bar 
Association rule. 


(ec) The American Bar Association rule. 


The amendment is urged on the ground 
(1) a better educated bar will be an in- 
creased protection to the bar and the citi- 
zens of Florida, (2) educational require- 
ments for admission to the bar should keep 
step with that for teaching, medicine, en- 
gineering, and other professions, (3) the 
rules for admission to the bar should har- 
monize with the advance of legal education, 
(4) higher educational qualifications are 
now in the reach of everyone who is willing 
to make the effort, and (5) the interest of 
the profession and the public demands a 
higher standard of professional preparation 
on the part of those who seek admission to 
the bar. 


After wide publicity, we considered this 
question four years ago and some of the 
Justices favored adopting the American 
Bar Association rule at that time but a 
majority of the Court felt that this would 
be unjust to some, so the present rule was 
adopted, it being a material advance over 
the old rule. The Court was influenced in 
its decision by the fact that very eminent 
and highly respected members of the bar 
appeared at the bar of the Court and 
submitted able argumerts and briefs, some 
advocating and some opposing the change. 


The opinion by Justice 


Consideration of the present petition 
was given the same publicity that the pe- 
tition four years ago was given and while 
it was very ably advocated in the affirma- 
tive, no member of the bar has appeared 
or submitted a brief in opposition to its 
approval. The opinion of the Court in 
response to the petition four years ago is 
reported in 134 Fla. 851, 186 So. 280. 
In that opinion, we set out at some length 
what we deemed to be the reasons for a 
higher standard of professional prepara- 
tion on the part of the bar. 


What was said in that opinion on the 
subject of professional preparation becomes 
more pressing as new circumstances pro- 
duce unheard of equities and more complex 
factual conditions to treat. It would be 
useless repetition to rehash what was said 
in that opinion. We think however, that 
it may be supplemented by urging the 
necessity of teaching what we conceive to 
be the trusteeship of the bar or the social 
aspect of the law practice. 


In a democracy like ours, the adminis- 
tration of justice is one of the most vital 
essentials of its existence. Corrupt or 
distort that and the whole structure will 
erumble. No governmental function is 
clothed with a more important public inter- 
est than that of adjudicating personal, 
property and public rights. Under this 
system, this responsibility is placed on the 
bench and bar and in its administration, 
the public demands and has a right to 
demand a like degree of intelligence, fidel- 
ity, and integrity that the banker demands 
of the young clerk that he places in the 
eashier’s cage, that the community demands 
of its teacher, its preacher, or its scout- 
master, that the cestui que trust may expect 
of its trustee, or that should mutually pass 


a 
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from one spouse to the other in the marital 
state. 


Every lawyer is sensitive to his loyalty 
and fidelity to client but with it there is 
an equal and sometimes greater loyalty to 
the public that is often lost sight of. To 
say that every lawyer should be schooled 
in the element of public response or trustee- 
ship means that he should be as sensitive 
to his fidelity to the publie as he is that 
to client. As a bar we have fallen into 
the philosophy that the practice of law is 
something in the nature of a private pre- 
serve where we may by overt act and in- 
nuendo put the public on notice that it is 
a trespasser when as a matter of fact we 
are nothing more than trustees of the pub- 
lie to execute a most important public 
trust. 


Cases may arise in which fidelity to client 
and fidelity to the public are difficult to 
reconcile but counsel may at all times be 
assured that the boundary between them is 
the course that leads to justice and that it 
is not a zig zag course. Every litigant 
is entitled to a full and clear presentation 
of the law and the facts in support of his 
eause but no lawyer worthy the name will 
pervert the law or distort the facts to secure 
a result that justice does not warrant. Such 
practice is a reproach to the trusteeship 
that he assumed when admitted to the bar. 
Every criminal that is turned loose on 
society by resorting to such methods or 
others that are in disharmony with coun- 
sel’s trusteeship bring the administration 
of justice into disrepute. Every lawyer 
who enters the practice with the idea that 
it is his duty to win eases irrespective of 
the methods employed will sooner or later 
discredit the profession, and the judge who 
is prodded from premise to conclusion by 
the enticement of individuals or blocks of 
them rather than in the fear of God and 
justice deliberately undermines his most 
commendable virtue, integrity. No system 
of administering justice can survive in a 
democracy when it ceases to merit public 
confidence and the extent to which it does 
this is in proportion to the seriousness with 
which the bench and bar execute the trust 
imposed in them. A just appreciation of 
his trusteeship is quite as essential as know- 
ledge of the law. 


Whatever basis there is for the current 
criticism that is said to be lodged against 
the bar and the administration of justice 
is due largely to the fact that it has failed 
to take the public in its confidence and 
administer the trust imposed on it with a 
consistent regard to its trusteeship. Un- 
questionably a training in publie response 
or trusteeship as applied to the bar in our 
form of government should be a part of 
every lawyer’s preparation for admission 
to the bar. 


The Court is committed to the view that 
the standards of preparation for admission 
to the bar should be raised as fast as cir- 
cumstances and the interests of those affeet- 
ed will permit. The record presents very 
conclusive reasons for grantings the peti- 
tion and no objection is voiced to it. 


It is accordingly Ordered, Adjudged, 
and Decreed that Sections (b) and (ec) of 
Rule 1 relative to the Admission of Attor- 
neys to practice law in this State, adopted 
April 4th, 1938 and set forth in 132 Fla. 
331, and as subsequently amended on Feb- 
ruary 9th, 1940, be amended as prayed for 
to read as follows: 


“Rule 1, Section (b)—AIl applicants 
to take the examination for admission 
to the bar of Florida after January 1, 
1942, shall be required to furnish to 
the State Board of Law Examiners 
evidence of graduation from a full 
time accredited law school, or evidence 
of graduation from a part time ac- 
credited law school, namely a school 
whose sessions are held principally in 
the afternoon or evening, and approved 
by the Board of Law Examiners of the 
State of Florida. Such part time 
course shall cover a period of at least 
four (4) years, of at least thirty-six 
(36) weeks each, and shall be the 
equivalent of a full time law course 
in a full time accredited law school. 
The term ‘an accredited law school’ has 
reference to any law school accredited 
as a ‘Class A’ law school by the Amer- 
ican Bar Association or the American 
Association of Law Schools, or any 
other law school that may be added 
to said list by order of this Court; 
that the term ‘an approved college or 
university’ means and refers to an ‘A 
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admitted to the bar. 


Grade’ college or university, as recog- 
nized by the American Association of 
Colleges and Universities. 


Section (¢c)—In addition to this 
legal training and preparation, as here- 
inbefore set forth, each applicant for 
admission to the Bar by examination 
must furnish evidence of graduation 
from an accredited senior high school 
as recognized in this State, or from a 
high school of equivalent standing in 
some other state, in the District of 
Columbia, or in a foreign country, 
except as hereinafter provided. In 
addition to this requirement the appli- 
cant shall have completed at least two 
years of residence college work, or its 
equivalent, such college work to consist 
of a minimum of one-half the work 
acceptable for a Bachelor’s Degree 
granted on the basis of a four year 
period of study in an approved college 
or university, except as hereinafter 
provided. All applicants who cannot 


produce certificates showing gradua- 
tion from an accredited high school or 
its equivalent, may take examinations 
in such high school and college work 
at such time and place in the State 
of Florida as may be designated by the 
State Board of Law Examiners, and 
under the direction of said Board, and 
all applicants who desire to take such 
examination shall notify the State 
Board of Law Examiners, making re- 
quests for said examinations.” 


The adoption of this amendment to Rule 
1 shall not preclude any who have com- 
menced their preparation for the bar exam- 
ination and have registered that fact with 
the State Board of Law Examiners as 
required by Section (¢c) of this rule as now 
in effeet provided they take and pass the 
examination not later than June, 1945. 


BROWN, C. J., WHITFIELD, BU- 
FORD, CHAPMAN, THOMAS AND 
ADAMS, J. J. CONCURRING. 


WHAT IS A CONSOLIDATED BAR? 


Question : 


How is the “Consolidated Bar” defined? 


Answers A consolidated bar is an all-inclusive, self-governing, self-supporting 
organization operating throughout the state, and composed of persons who have been 


a regulated bar. 
Question: 


Answer: 


It is sometimes referred to as an integrated bar, a unified bar or 


What is meant, in the above definition, by “all-inclusive”? 


Every person admitted to practice law in Florida automatica'ly becomes 


a member of the consolidated bar, entitled to all its privileges and subject to obligations 


of membership. 


Questions What does the above definition mean by “self-governing”? 


Answer: 


A consolidated bar is operated by a Board of Governors selected, one from 


each circuit, by all members of the bar residing within that cireuit. 


Question: What is signified by “self-supporting” in the above definition? 


Answer: Each member pays a small annual fee (usually from $3.00 to $5.00, 


according to length of time the member has been in practice) as a license fee for the 
exercise of the franchise to practice law in the state. Exceptions are made as to judges 
while serving on the bench, and bar members who do not practice law. 


Question: Is consolidation of the bar a novelty? 


Answer: No. It was introduced into Canada in 1797. It was first adopted in the 
United States in 1921. Its roots extend back 150 years to the Inns of Court of England, 
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mentioned by Blackstone. 
Question: Have other states adopted consolidation? 


Answer: Yes. Twenty-three states now have consolidated bars. These are: Ala- 
bama, Arizona, Arkansas, California, Idaho, Kentucky, Louisiana, Michigan, Mississippi, 
Missouri, Nebraska, Nevada, New Mexico, North Carolina, North Dakota, Oklahoma, 
Oregon, South Dakota, Texas, Utah, Virginia, Washington and Wyoming. 


Porto Rico has consolidation and has had it for many generations. 
Every Canadian provinee has it. 


Question: How many lawyers are now enrolled in consolidated bars in the United 
States? 


Answer: Approximately 50,000. 


Question: What has been the reaction in states adopting consolidation, as to favoring 
or disfavoring it after observing its operation and effects? 


Answer: No state which has consolidated its bar has ever permanently reverted to 
a non-consolidated bar, nor to a voluntary bar association. 


Question: Have any efforts been made to discontinue the consolidated bar in states 
which adopted it? 


Answer: Yes. In California, for instance, twenty attempts have been made through 
the courts by a small minority to destroy the consolidated bar, and twenty times the 
Supreme Court of California has sustained it. It is still operating in that state with 
over 13,000 members enrolled. 


Question: What is the opinion of the bar in states having consolidation, as to 
whether it has succeeded or failed? 


Answer: Outstanding lawyers in states having consolidation have repeatedly declared 
before conventions of the American Bar Association and of the State Bar Association 


of Florida, that consolidation is of great value and has proved highly successful in 
operation. 


Question: Is the consolidated bar intended as a benefit only to members of the bar? 


Answer: No. Experience in consolidated states proves that bar unification benefits 
legislatures, courts and the general public as well as the bar. 

Question: Can bar consolidation assist the Courts and Judges? 

Answer: Yes. 

(a) By helping to sustain the professional standards of the bar, intellectually and 
morally. A better bar means better courts. 

(b) By helping to eliminate unethical practitioners from practice. 


(c) By aiding in improving the administration of justice, making it more prompt, 
efficient and less expensive to the public. 


(d) By helping the movements for non-partisan selection of judges in larger centers 
of population. ' 


(e) By defending the Courts and judges against unjust criticism. 


(f) By aiding the judges in their organized efforts for improvement of the courts 
and of the procedure therein. 


(g) By helping to remove the causes for publie criticism of the courts. 


Question: Can the consolidated bar help the general public? 
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Answer: Yes. 


(a) By improving the administration of justice. 

(b) By conducting legal clinies, or organizing clinie corporations to secure legal 
aid for persons financially unable to employ private legal counsel. 

(c) By aiding litigants financially unable to appear by compensated attorneys 
in court. 

(d) Improving the relations between the bar and the public, by eliminating causes 
of complaint against lawyers. 

(e) Maintaining a legislative bureau to watch for and help defeat legislation 
invading individual liberties. 

(f) Maintaining a legislative information bureau for furnishing inquiring members 


of the publie and the press with information concerning pending legislation and its 
status in the Legislature. 


Question: Can the consolidated bar assist the legal profession ? 
Answer: Yes. 


(a) By helping to eliminate unethical practitioners. 

(b) By providing the 2,800 lawyers of Florida with a medium for expressing their 
views on legislation and other public matters. 

(c) By utilizing the abilities of lawyers in different parts of the state, through 
organizing “sections,” for,the study of particular branches of the law, with a view to their 
improvement by legislation. 

(d) By helping to raise the ethical and educational standards of the bar, and thereby 
disarm public criticism. 

(e) By eurbing unauthorized practice of law by lay agencies. 

(f) By aiding in compiling forms for instructions to juries in certain classes of eases 
(e.g., negligence suits) as has been successfully done in other states. 

(g) By compiling data as to distribution of lawyer population in the state; congested 
dockets; character of practice in particular localities; usual fees charged and other matters 
of interest to young lawyers seeking a location. 

(h) By conducting a clearing-house to bring together lawyers needing a partner 
or clerical assistance, and those desiring to obtain such positions. 

(i) By conducting a bureau for furnishing to inquiring lawyers or laymen the names 
of Florida attorneys specializing in certain branches of practice. 

(j) By cooperating with the Courts in bringing about better conditions in the dockets 
of the county courts, and obtaining state-wide data for the use of the Legislature. 


Question: What is the reaction of the press toward bar consolidation in Florida? 


Answer: The press, by editorial comment and news items, has rendered valuable 
aid in introducing the consolidated bar idea to the people of this state. 


Question: What is the attitude of the State Bar Association toward the plan? 


Answer: It has the unqualified approval of the State Bar Association. The latter, 
during the past six years has put itself on record at least three times in favor of bar 
consolidation. Its last commitment was at the convention in April, 1941. 


Question: What method is suggested in order to secure a consolidated bar in Florida? 


Answer: (1) Have the legislature enact a short statute (such as has been adopted 
in Michigan, Kentucky and other states) or a more detailed one, after the model of the 
California Act, organizing the bar as a corporation or association, constituting it a 
branch of the judicial department of the state government, and either an agency of the 
Supreme Court to enforce rules adopted by that Court, or with independent power to 
adopt and enforce its own rules. 
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(2) Include, in such law, grant of authority to the Supreme Court, or to some agency 
designated by the legislature, to prescribe details for organization of the bar; authority 
in the Supreme Court or in the Consolidated Bar to adopt rules and regulations for 
consolidated bar activities; power in representatives of the organization to administer 
oaths and subpoena witnesses; power to fix membership fees (not exceeding $5.00 per 
year) if not fixed by the legislation; to establish ethical standards of members, procedure 
for disbarment, definition as to what is and what is not “practicing law,” 
regulations needed to make the organization effective. 


(3) Have the Clerk of the Supreme Court mail a nominating ballot to all lawyers 


and judges in the state, inviting nominations for membership on the Board of Governors 
to represent their respective cireuits. 


and any other 


(4) After the clerk has canvassed these nominating ballots, mail a second and secret 
voting ballot to every lawyer and judge, for election of nominated members to the Board 
of Governors. 


(5) Organize the Board of Governors promptly after election, and hold monthly 
meetings thereafter. 


(6) Conduct the affairs of the Association through this Board of Governors, and 
an executive secretary chosen by them; with a local committee in every county. 


(7) Hold further nominations and elections to membership on the Board of Gover- 
nors at intervals of not to exceed two years.—Adapted from Indiana Law Journal. 


WHAT WAR MEANS FOR THE BAR 


The fo!lowing is an editorial that appeared on December 13, 1941, in American Law 
and Lawyers: 


“There is no group of men and women in America cherishing a deeper love of 


country or more sincere devotion to its institutions than the members of the legal pro- 
fession. 


“In impressive numbers they have gone to the colors already, many at the sacrifice 
of an established clientele, all at the sacrifice of priceless time in the years when a 
clientele is built. It has been estimated that half of all the lawyers in the United States 
have participated in the work of the draft. Thousands more have served their country 
in other capacities. This is in the tradition of the profession. 

“The declaration of war will, of course, mean a sharp increase in the number of 
lawyers engaged in some activity pertinent to the prosecution of the war. 


“It must never be forgotten, however, that there is a home front where the Bar 
ean render an unspectacular but vitally important service to its country. So vital, indeed, 
is this service that failure to undertake and perform it may mean the blood, sweat and 
tears of our people will be found in the end to have been spent in vain. 


“The service referred to is that of preserving against the shocks and dislocations 
inevitable in time of war all the essential elements and materials of our democracy and 
not only guarding our institutions while men are fighting for them but perfecting them 
for the peacetime use of a victorious America. 


“This means that the Bar must pursue with redoubled energy the program already 
undertaken, for in the accomplishment of that program, embracing as it does such 
projects as modernizing and simplifying the administration of justice and regulating 
administrative procedure, lies at once the assurance of safety for our institutions during 


the emergency and their conversion into more stately mansions when the period of stress 
is ended. 


“Never in its history was the Bar so well organized to accompl'sh such a task. Never 
was the nation’s need for such work so great. May the leaders of our Bar sense the 
opporturity and raliy the profession to the discharge of this signal patriotie service!” 
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Editorial 


REDUCING MISCONDUCT OF JURORS 


Much has been said and some things done during the last few years 
to improve the functioning of the courts. Efforts have been made to 
expedite court procedure without losing any of the safeguards to personal 
rights. 


Many days are actually lost every year retrying cases because of 
misconduct of juries either on the trial court’s own motion, or after a 
retrial was denied and the case reversed by the Supreme Court because 
of the misconduct of juries. 


We know of at least one Supreme Court which is trying to work out 
with the circuit judges standardized admonitory charges for use of circuit 
judges. Such charges, when worked out in conference with the circuit 
judges, will, of course, be only advisory and trial judges will be free to 
use them or not as they please, but if they do use them they will know 
that they represent the best thought of the Supreme Court and the con- 
ference of circuit judges and will be as nearly “fool proof” as possible. 


This same Supreme Court is seeking legislation making it the official 
duty of judges to attend an annual conference of which the appellate judges 
are a part. 


It is thought that these discussions will facilitate the making of 
improvements in the functioning of courts. 


News as interpretating Governor Holland’s 
“rigorously restricted” building program 
for the State as having the effect of de- 
ferring for the time the building of the 
Supreme Court addition. 


Supreme Court Addition 
Not to be Built Now 


T. J. Ellis, Jr., of Tallahassee, Chairman 
of the Florida State Bar Association Com- 
mittee for building an addition to the Su- 
preme Court is quoted in the Miami Daily 


Mr. Ellis has done splendid work as 
chairman of this committee and when the 
time is right again he will see that the 
program is carried out. 
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Accent the Challenge 


By ROBERT R. MILAM, President 


War once more is 
our business. No peo- 
ple ever, in all history, 
strove more variantly 
toavoid war. We 
failed. It will be, and 
is, a struggle of un- 
speakable ferocity. In 
the number of nations 
embroiled, in the reach 
and depth of the bat- 
tlefields, in the horri- 
ble effectiveness of the 
weapons employed, in 
the devastation and 
misery impending, in 
the sheer weight of hu- 
manity involved, and 
to be sacrificed, the 
past affords no paral- 
lel. But the assault has 
been made upon us, 
coldly and_ treacher- 
ously, and screened by 
a superb duplicity. 


We accept the 
lenge. Once again we 
are a united nation. 
Japan in one hour ac- 
complished what had 
been the despair of 
many. 


The lawyers of Florida rededicate themselves, utterly, to the service 
of the nation. Many are serving in the armed forces. They are giving 
their full measure of service. The others, no less, have a high duty to 


perform. 


Individually, we must devote our time, our talents, our resources, 
willingly and without stint, to the tasks assigned to us by the constituted 
authorities. Collectively, we must become a rallying point for sane think- 
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ing; we must, now and hereafter, discourage and quiet hysteria and need- 
less fears and criticisms, and the demands for hasty decisions. We must 
hold up the hands of the Army and Navy, grievously handicapped as they 
are at the outset, in the gigantic task of organizing our effort and resources 
to accomplish the great task before them. We must meanwhile accept 
the reverses that are, and will be, the inevitable fruit of this nation’s 
complacency and a devotion to peace so profound that it refused to see 
the plain fact that other nations were steadily preparing for hostilities 
against us. We must help mold public opinion to accept these reverses 
and to view them in their proper perspective as merely initial setbacks. 
We must support without question the decisions of our Government. We 
must help to keep burning with a steady flame that resolute faith that 
in good time, and surely, our strength will be so gathered and directed 
that the enemy will be completely overwhelmed. And after that, we must, 
for the safeguarding of our way of living as a free people, and for the 
salvation of our descendants, join with clear-thinking people everywhere 
to see to it that those nations which have brought on this savage holocaust, 
shall be so curbed and punished that this thing shall not again confront us. 


To all these things the lawyers of Florida, individually and as a group, 
have committed themselves. 


LOCAL LEGAL INSTITUTES HAVE SLOWED UP 


Arrangements for Cireuit Institutes have 
been difficult to make this year. E. A. 
Clayton, Chairman of the State Legal In- 
statute Committee and also charged with 
the responsibility of aiding local Institutes, 
has made the following statement : 


E. Dixie Beggs; the Fifth Cireuit 
is working on a program for early 
February under the leadership of J. 
W. Hunter, Tavares, Chairman, James 
M. Smith, Ocala, and E. Hood Wilker- 
son of Eustis; the State Institute 
Committee realizes the problems of 
National Defense occasioned by our 


: try into the war h laced a heavy 
“The State Committee on Legal In- 


stitutes is anxious to cooperate with all 
Cireuits in the State which desire to 
have Cireuit Institutes; it is sug- 
gesed that the officers of the City As- 
sociations and also officers of Cireuit 
Associations appoint a committee of 
three to work with the State Bar As- 
sociation Legal Committee and partic- 
ularly to work out a date of meeting 
and program; the committee has 
been corresponding with various of- 
ficials about the State, but that as vet 
results are lacking. 


“Tt now appears that the Fourteenth 
Cireuit and the First Cireuit are plan- 
ping on a meeting the latter part of 
January under the able leadership of 


burden upon the lawyers for public 
aid and cooperation in Red Cross 
drives and in defense work; it is 
not the desire of the State Committee 
to force themselves upon any City Bar 
Association or Cireuit Bar Association, 
but the services of the committee 
are tendered to aid so far as possible 
in working out worthwhile programs, 
dates and speakers, but work such 
as was done by the Twelfth Cireuit 
under the leadership of J. A. Franklin, 
and of the Eighth Circuit under the 
leadership of Parks Carmichael is earn- 
estly desired because after all the need 
of the majority of the lawyers of the 
Association affected must be carefully 
considered by the local committee in 
arranging programs.” 
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Cov.SPESSARD 
# 4 HOLLAND 


CHIEF JUSTICE 
ARMISTED BROWN 


THE NATHAN P. BRYAN LAW COLLEGE 


The above is a picture of the Nathan P. Bryan Law College at the University of 
Florida. The inserts are Spessard L. Holland, Governor, Henry P. Adair, chairman of 
the Board of Control, and Chief Justice Armstead Brown, all participants in the dedieatory 
exercises held at the University during homecoming week, and Judge Nathan P. Bryan. 


The naming of the Law College of the University of Florida after Florida’s most 
distinguished legal son is appropriate. Nathan P. Bryan was born in Orange County, 
Florida, in 1872, and was admitted to the bar in 1895 after receiving his AB degree 
from Emory University and his LLB from Washington and Lee University. While 
Judge Bryan did not attend the University of Florida Law College he was 4 years 
chairman of the Board of Control which has jurisdiction of the institutions of higher 
learning in Florida. 


Judge Bryan was United States Senator from Florida from 1911 to 1917 and was 
judge of the United States Cireuit Court of Appeals, Fifth Judicial Cireuit from 1920 
to the time of his death. 
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James Booth 


James Booth, immediate past presi- 
dent of the St. Petersburg Bar Assocation, 
is more responsible than any other person 
for the salutary step recently taken by the 
Supreme Court in increasing both the pre- 
legal and legal education requirements for 
practicing law in Florida. 


Jim Booth has practically dedicated his 
time, mind and efforts to this one objective 
for the last half dozen years. The begin- 
ning of the big push started at the Pass-a- 
Grille Convention. He has succeeded him- 
self as chairman of the Committee on Legal 
Education and Admission year after year 
at the request of the president of the State 
Bar Association. It was under his leader- 
ship that the recent petition was filed with 
the Supreme Court which resulted in an 
Order of the Court fixing the higher stan- 
dards of admission. It is the devotion of 
men like Jim Booth that contributes to the 


services rendered by professional organi- 
zations. 


The Journal printer recently substituted 
the word “deceased” for the word “presi- 
dent” in referring to Jim Booth. He could 
not have made a more grieveous error be- 
cause Jim Booth *s very much alive as his 
work in behalf of the Bar and the public 
abundantly testifies. 


Grass Roots for the Bar 
Associations 


The complaint is frequently heard that 
relatively few lawyers are able to attend 
the annual conventions of the American 
Bar Association or of State Bar Associa- 
tions. However, in the last few years plans 
have been put into operation to meet this 
complaint. 


During the last three years the Florida 
State Bar has held Cireuit Institutes in 
every Cireuit in an effort to take some of 
the benefits of the Association to the law- 
yers. Right now the American Bar As- 
sociation is carrying out a plan whereby 
six regional meetings of the Section of Bar 
Association Activities of the American Bar 
Association are being held in various parts 
of the United States thereby bringing many 
benefits of that association to lawyers who 
do not attend the annual meetings. 

The program committee for each regional 
conference has worked out the agenda with 
the officers of the state associations in the 
regions designated for the conference. 


The meeting for the Southeastern states 


is being held in Jacksonville on January 
17th. 


ABA SECTION ON BAR ASSOCIATION 
ACTIVITIES MEETS IN 
JACKSONVILLE 


The American Bar Association’s Section 
on Bar Organization Activities for the 
Southeastern states will meet in Jackson- 
ville on January 17th at the George Wash- 
ington Hotel. 


J. Stanley Ford of New Jersey, Chair- 
man of this Section, will preside. Hon. John 
J. Parker, judge of the U. S. Cirenit Court 
of Appeals and Chairman of the Special 
Committee on Improving the Administra- 
tion of Justice, and Hon. Walter P. Arm- 
strong, president of the American Bar As- 
sociation, will be the principal speakers. 

The committee on local arrangements 
consists of Robert R. Milam, president of 
the Florida State Bar, and Wm. B. Bond, 
retiring president of the Jacksonville Bar 
Association. 

President Milam has called upon Florida 
lawyers to attend this meeting. 
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D. Niel Ferguson 


D. Niel Ferguson of Ocala, for the last 
four years chairman of the Florida State 
Board of Law Examiners, has been one of 
the potent forees in helping bring about 
higher standards of admission in Florida. 
He has also taken the lead in several cases 
where lawyers had violated their trust and 
in eases where men were practicing without 
first having been admitted. The Bar is 
grateful to him for this leadership. 

Mr. Ferguson is not only a prominent 
lawyer but has been an active leader in the 
religious and civic affairs of his community. 
He is a member of the Board of Deacons, 
a representative on the State Board of 
Missions and an active member of the Bap- 
tist Brotherhood. He has served as presi- 
dent of the Ocala Rotary Club and repre- 
sented that organization at its International 
meeting in Nice, France, in 1937. He has 
recently been appointed by United States 
Attorney General Francis Biddle as a mem- 
ber of the three man Alien Hearing Board 
for the Southern District of Florida. 


He was born in Marion County in 1891, 
studied law at Stetson University and was 
admitted to the Bar in 1912 and has ever 
since practiced law in Ocala. He is a past 


president of the Stetson Alumni Associa- 
tion. Mr. Ferguson’s hobby is collecting 
carved ivories and has some rare pieces. 
He is a strong defender of the judiciary 
but the success of designing politicians in 
patting the people on the back with one 


hand and gouging them with the other 
worries him. 


Niel spends his spare time diligently 
studying Spanish. 


Married to Franky Hamblin of Tampa 
he is the father to two children, Niel, Jr., 
and Francis, Jr. 


FEDERAL COURT COMMITTEE 
REPORTS 


A Special Committee headed by Ernest 
Metealf of West Palm Beach, appointed 
at the mid-year Conference of Delegates 
meeting to investigate the matter of re- 
districting the State of Florida for the 
operation of the Federal Courts, has re- 
ported to President Milam. The committee 
recommends that the counties of Suwannee, 
Hamilton, Madison and Columbia be trans- 
ferred from the Southern District to the 
Northern District and that no other physical 
changes be made. 


It is undersftood that the Florida Dele- 
gation in Congress is willing to pass the 
required legislation and will be guided by 
the wishes of the State Bar Association 
and the Federal judges. 

The committee also saw no objection to 
terms of the Federal Court being held in 
West Palm Beach and the Palm Beach 
County Bar Association has gone on record 
requesting that such terms be held and that 
proper court room facilities be provided. 


BOARD OF GOVERNORS TO MEET 


President Milam has called a meeting 
of the Board of Governors to meet in Jack- 
sonville at the George Washington Hotel 
at 8 A. M. on January 17th. 


This meeting will coincide with the Re- 
gional Meeting of the American Bar As- 
sociation’s Section on Bar Organization 
Activities. It is anticipated that many Flor- 


ida lawyers will be in Jacksonville at this 
time. 
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(Associations 


THE CLEARWATER BAR ASSOCIA- 
TION met on January 6th and heard Erle 
B. Askew speak on the subject of “Lawyers 
and National Defense.” A. J. H. Magrath, 
retired after 31 years as a member of the 
New York Bar and now living in Clear- 
water, was made an honorary member. 


Paul Johnson, W. S. Whiteman and Ben 
Krentzman, all of the Clearwater Bar and 
now in the armed forces of the United 
States, were made honorary members for 
the period of their service. 


THE TAMPA-HILLSBOROUGH BAR 
ASSOCIATION met on January 9th and 
had as their speaker Cireuit Judge H. L. 
Sebring of Gainesville, who spoke on the 
new Parole and Probation Act and the ef- 
fect it would have on the rehabilitation of 
500 young criminals being sent to prison 
in this state every year. 

J. W. B. Shaw, federal referee in bank- 
ruptey, has been elected president succeed- 
ing Cireuit Judge Harry N. Sandler. 

In the first balloting Shaw, Charles H. 
Ross and Mauri¢e E. Lueas, Jr. tied for the 
presidency. In the runoff Ross became vice 
president and Lueas became a member of 
the board of directors. Other directors are 
Paul Game, L. A. Grayson, J. B. Norman, 
Charles I. Campbell, A. Pickens Coles and 
William A. Gillen. 


THE MANATEE COUNTY BAR AS- 
SOCIATION on December 11th heard G. 
P. Smythe on the subject of “Tax Titles.” 
The Committee report on flat fee for the 
clerk in suits filed was heard but no action 
taken. 


THE DADE COUNTY BAR ASSOCTI- 
ATION met on December 17th and heard 
J. Thomas Gurney, Chairman of the State 
Bar Association’s Citizenship Coramittee. 

Mr. Gurney made a strong appeal for 
in the public 


education in citizenship 


schools of Florida. He said that demo- 
cratic government was the product of tears 
and blood and if it were to be preserved 
we must have action and not the beating 
of breasts. 

The school officials of Dade County 
were guests. 


EIGHTH JUDICIAL CIRCUIT BAR 
ASSOCIATION held its statewide Institute 
in Gainesville on December 12th. The all- 
day meeting was concluded with a banquet 
at which Hal W. Adams of Mayo, judge 
of the Third Cireuit, was the principal 
speaker. 

Those appearing on the program were 
Clarence J. TeSelle, University of Florida 
Law Professor, who discussed the Soldiers’ 
and Sailors’ Civil Relief Act; Captain 
Henry L. Gray, judge advocate of Camp 
Blanding, on Military Law; A. H. Boss 
of the United States Income Tax Division, 
on Federal Taxation; James M. Carson 
of Miami, on Presentation of Cases on 
Appeal; W. H. Rogers, former president 
of the State Association, on 1941 legislative 
changes in Real Properly Law and Judge 
Glenn Terrell on the Revision of the Su- 
preme Court Rules on Appeal. 

The various meetings were presided over 
by Robert R. Milam, president of the Flor- 
ida State Bar Association, and State Rep- 
resentative Joe J. Jenkins, president of 
the Eighth Judicial Cireuit Association. 


THE ORANGE COUNTY BAR AS- 
SOCIATION on December 10th elected S. 
E. Durrance as its 1942 president succeed- 
ing C. P. Dickinson. Edwin L. Miller was 
elected vice-president with A. Edwin Shin- 
holser re-elected secretary with Judge John 
G. Baker, J. R. Wells and Wm. Akerman 
named to the executive council. It was 
reported that 18 Orange County attorneys 
are now in the armed forces of the naticn. 

Raymer Maguire served as toastmaster 
of the meeting with Federal Judge Alex- 
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ander Akerman speaking on the subject 
“A District Judge Looks at the Cireuit 
Court of Appeals.” 


THE JACKSONVILLE BAR ASSOCI- 
ATION has appointed a National Defense 
Committee. The committee was appointed 
by Wm. S. Bond, president, and Harry W. 
Reinstine, president elect. The personnel 
of the committee is as follows: C. D. 
Towers, chairman, J. Turner Butler, Julian 
E. Fant, Eli Finkelstein, Martin H. Long, 
Walter F. Rogers and Herman Ulmer. 


JOHN MARSHALL BAR ASSOCIA- 
TION, the Student Bar Association of the 
University of Florida Law College, has 
reorganized for the year with 77 members 
all paid up. 

At their November meeting Robert R. 
Milam, president of the Florida State Bar 
Association, spoke to this Student Bar on 
“Some Practical Suggestions from a Prac- 
ticing Lawyer.” 

Phillip K. Yonge is president and Wil- 
liam Gay, Jr., secretary. 


THE STETSON UNIVERSITY STU- 
DENT BAR ASSOCIATION has gotten 
under way for the session with 12 paid up 
members. Dekle DeLoach is the treasurer 
but we have not been advised of the other 
officers. 


THE TALLAHASSEE BAR ASSOCI- 
ATION at a recent meeting heard Justice 
Alto Adams and Attorney General J. Tom 
Watson. 

The Association wants an elevator in the 
County Court House and B. K. Roberts, 
its president, appointed W. J. Oven, Sr., 
Leroy Collins and Charles Ausley to per- 
suade the County Commissioners. 


THE JACKSONVILLE BAR ASSO- 
COATION has elected Harry W. Reinstine 
president succeeding Wm. B. Bond. The 
body unanimously re-elected Lawrence K. 
Walrath secretary and named E. C. Mit- 
chell as its treasurer. C. C. Howell, Sr., 
Cecil Bailey and Charles Seott were named 


to the Executive Committee. 

In addition tv the election, the meeting 
was devoted to an appraisal of the year’s 
work with many committee reports being 
heard. The membership for the year to- 
taled 297. 


THE DADE COUNTY BAR ASSOCTI- 
ATION has recommended that open hear- 
ings for all divorce cases be had in that 
county. 


Changes in Law Firms 


HOWARD G. LIVINGSTON of Se- 
bring, formerly with Fairfax T. Haskins, 
has opened his own law office at 213 Cirele, 
Sebring. 


A new law firm composed of Florida and 
Cuban attorneys styled BELL, RODRI- 
GUEZ MOLINA & LARRIEU has been 
formed recently, with offices in the In- 
graham Building, Miami, and at Lamparilla 
414 in Habana. The Miami office will be 
in charge of the senior member, Randolph 
E. Bell, with Edmund B. Sigman associated. 
Dr. Rodriguez Molina and Dr. Larrieu will 
be in charge of the Cuban office. 


JAMES MESSER, JR. and BEN C. 
WILLIS, both of Tallahassee, have an- 
nounced the formation of a partnership for 
the general practice of law under the firm 
name of MESSER AND WILLIS, with 
offices in the Midyette-Moore Building. 


Lawyers in the Armed 
Forces 


LT. JOHN HANDLEY YATES of the 
firm of Bell, Yates & Hunt of Miami is 
now attached to the Ground Forees at Tyn- 
dal Field, Panama City, Florida. 


PAUL SHELLY, a member of the Tal- 
Jahassee Bar and secretary of the State 
Racing Commission, has resigned and will 
enter the armed forees of the United States. 
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THEY TELL ME THAT— 


MARTIN CARABALLO, SR. and E. 
CALVIN JOHNSON have been appointed 
ov the Hillsborough County Cireuit Court 
Commission succeeding G. L. Reeves and 
Karl E. Whitaker. 


JOHN LAKE, JR., son of JOHN E. 
LAKE, Jacksonville attorney, is the first 
casualty of a Florida lawyer’s family 
brought to our attention. This young of- 
ficer died in action at Pearl Harbor. 


JUDGE H. L. (TOM) SEBRING, 
Gainesville Cireuit Judge of the Eighth 
Judicial Cireuit, has announced his candi- 
dacy for justice of the Supreme Court to 
sueceed Justice Whitfield who will retire 
at the end of his term. This brings the 
field to three. William P. Allen of Talla- 
hassee and Theo T. Turnbull of Tallahassee 
have previously announced. 


The Journal is indebted to MISS MAR- 
THA WIMBERLY for the 1941 index 
appearing in the December issue of the 
Journal. Miss Wimberly was formerly 
secretary to the editor and is now secretary 
to the Chairman of the Employment Service 
of Tallahassee. 


JUDGE H. L. (TOM) SEBRING of 
Gainesville, and H. A. HALLOWES, III, 
have been assigned by Governor Holland 
to sit as judge and prosecutor respectively 
in the Miami divorce cases. 


The secret ballot taken by the Dade 
County Bar Association has approved the 
re-election of Justices Glenn H. Terrell and 
Alto Adams to the Supreme Court Bench. 


The cireuit judges of Dade County have 
decided against the recommendations of 
the Dade County Bar Association that all 
hearings in divoree cases be before a 
judge of the court rather than a special 
master. 


MILO VEGA, Tampa attorney and mem- 
ber of the State Racing Commission, has 
been appointed secretary of the Commis- 
sions sueceeding Paul Shelly, resigned to 
enter the Army. 


DONALD K. CARROLL, formerly with 
the firm of Milam, MelIlvaine & Milam, 
but for the past year an Assistant Attorney 
General of Florida, has returned to Jack- 
sonville and resumed his former connection. 
Carroll is the Southeastern Director of the 
Junior Section of the American Bar As- 
sociation. 


TOM BEASLEY of DeFuniak Springs 
has been appointed prosecuting attorney 
of Walton County. 


Practicing Law Institute in 
Miami January 26th-31st 


The Dade County Bar Association has 
arranged with the Practicing Law Institute 
of New York to hold an institute in Miami 
from January 26th to the 31st inclusive. 
Concentrated in one week will be 28 lee- 
tures of 2 hours each on trial work, federal 
taxation and general practice. 


More than 2,300 lawyers were enrolled 
in this practicing institute in 1941. The 
Practicing Law Institute is a non-profit 
educational corporation and a single tuition 
fee of $25.00 will be charged, permitting 
attendance upon all courses and lectures. 
There are no books to purchase. 


Information can be had from the Prac- 
ticing Law Instittue, 150 Broadway, New 
York, or Leo S. Julian, Chairman of the 
Committee in Miami, First National Bank 
Building. 

There will be 5 lectures of 2 hours each . 
on as many days on Preparation for Trial; 
6 lectures of 2 hours each on Trial Tech- 
nique; 6 lectures on Tax Practice and Pro- 
cedure; 5 lectures on Current Problems in 
Taxation and 5 lectures on General Prac- 
tice. Each lecture will be on a different 
phase of the same subject but arranged in 
natural sequence and in accordance with 
a logical break down of the subject. 
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LIFE’S RECORDS CLOSED 


J. A. J. HATHAWAY, 70, lifetime eit- 
izen of Holmes County and long a prom- 
inent figure in the public and professional 
life of Bonifay, died on December 16th. 

Judge Hathaway, as he was familiarly 
known because of his services as County 
Judge of Holmes County, was a brother 
of Fons A. Hathaway of Tallahassee. In 
early life Judge Hathaway taught school, 
then was elected county superintendent in 
which position he served for eight years. 
He was then elected to the county judge- 
ship and served twelve years after which 
he was admitted to the bar and practiced 


law in Bonifay from that time until his 
death. 


HENRY MANSON CARR of Miami, 
senior member of the firm of Carr & Carr, 
died on December 30th. 

Mr. Carr, who came to Miami 16 years 
ago from Pauls Valley, Oklahoma, was a 
native of Kentucky. He graduated from 
the University of Michigan and served as 
district attorney in Oklahoma in the nine- 
ties. He was later county judge of Roger 
Mills County, Oklahoma. 


Sheol Case Comments 


Contributed by the students of the law schools of the University of Florida, 
John B. Stetson University, and the University of Miami. 


FACULTY ADVISORS 
Dean Thomas F. Lambert, Stetson 


James W,. Day, Florida Lauffer T. Hayes, Miami 


CONTRIBUTORS TO THIS ISSUE: 
Students of Stetson University Law School 


JURISDICTION TO AWARD CUSTODY OF CHILDREN—Plaintiff, wife, obtained divorce 
in Florida from defendant husband domiciled in New York. Decree, inter alia, (1) awarded 
custody of minor children to plaintiff with permanent alimony for their support, (2) retained 
jurisdiction of cause for purpose of making such further orders relating to support of minor 
children as circumstances might warrant. There was no other reservation of jurisdiction 
and no order requiring the children to be kept within the court’s jurisdiction. Plaintiff 
moved to Virginia with children and established domicile there. Defendant later filed petition 
in the original suit praying, inter alia, custody of children. Plaintiff’s answer (1) alleged 
children residents of and domiciled in Virginia, (2) moved court to determine present domicile 
of children before proceeding further. The court ruled it had jurisdiction as to custody 
regardless of and even though the children were not domiciled in Florida. On petition for 
certiorari, HELD: Court must determine present domicile of children before it can exercise 
jurisdiction to award custody, since an infant is the ward of the court having jurisdiction 
over the person of the infant. DORMAN v. FRIENDLY, 1 So. 2d 734 (Fla. 1941). 


An award of custody is an adjudication of status, i.e., the more or less permanent relations 
of an individual with other persons which are terminable by law and not merely by his 
consent. Status, as a general rule, is determined by the law of the domicile of the person 
affected. Custody should be distinguished from guardianship which is not a status but a 
power. Irrespective of domicile, the sovereignty of residence may protect a child even as 
against a parent or guardian but this does not affect his status.) It has been stated that 
an award of custody is a matter of appointing a guardian and, therefore, a matter of local 
control regardless of the legal domicile of the child, where the domicile and residence do 
not coincide.:2) This statement is, however, contrary to the generally accepted view that 
the proceeding to award custody is in nature of a proceeding in rem and may be determined 
only by the courts of the state in which the child is domiciled.:3) 


The difficulty lies in determining the location of the child’s domicile. Subject to certain 
exceptions, a child cannot change his domicile of his own volition.«4) As long as the parents 
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are living together the domicile of the child follows the domicile of the father and changes 
with it. It has been generally held that this rule is not overcome by the mere separation 
of the parents even after the departure of the mother with the child to another state.:s) 
This presumably holds good even where the mother has a right to acquire a separate domicile. 
However, in states where, by statute, the father and mother are given equal rights over their 
children, it would seem that a mother, having grounds for divorce, who took a child with 
her and established a new democile would thus establish a new domicile for the child, 
especially if the law of the new domicile similarly gave both parents equal rights.:«) After 
custody has been awarded the child takes the domicile of the custodial parent. 7 


The term domicile as used by the courts in custody cases is more synonomous with the 
term legal residence than distinguishable from it,:s) legal residence being more than a mere 
temporary abode and, under certain circumstances, neither aided by the physical presence 
of the child, nor necessarily defeated by his physical absence. Thus the presence of the child 
temporarily does not establish residence,:9) nor does the bringing of the child into the state 
illegally for the purpose of giving the court jurisdiction; 10) and, conversely, removing the 
child from the state secretly to avoid process does not deprive the court of its jurisdiction.«1 


Every sovereignty exercises the right of determining the status of persons found within 
its jurisdiction. The laws of a foreign state cannot be permitted to intervene to affect the 
personal rights or privileges even of their own citizens while they are residing on the territory 
and within the jurisdiction of an independent government.(12) Following this view it has 
been held that jurisdiction over infants in awarding custody can of necessity only be exerted 
in respect to persons within the jurisdiction. The jurisdiction does not depend upon the legal 
domicile of infants. It is sufficient if the infant is resident within the jurisdiction of the 
court when the proceedings are taken.«13) 


Courts have general power to modify decrees as to custody. However, where, subsequent 
to the decree the parent and child have established a new domicile, there is a conflict of 
authority as to the power of the original court to effectively modify the decree so as to affect 
the status of non-resident parties no longer domiciled within the territorial jurisdiction of 
the court. Logically, having had jurisdicton, it should continue, yet the logical solution runs 
counter to the recognized sovereign power of a state to determine the status of persons 
domiciled within its borders. 


Much of the difficulty with this problem has been due to the lack of uniform terminology 
on the part of the courts. Some of the courts use the terms “residence” and domicile” 
synonomously, while others distinguish between them. It is submitted that the jurisdiction 
to award custody rests with the court having the child legally resident within its borders, 
neither the physical presence, nor the technical domicile of the child being sole determinants. 
The technical domicile, where it does not coincide with the residence, is evidence that the 
residence is not legally sufficient; while the physical presence, where it does not coincide 
with the technical domicile, is evidence that the residence is legally sufficient. Thus the 
question of jurisdiction to award custody involves a balance of the factors of the technical 
domicile, the residence, and the physical location of the child. 


NOTES 

(1) 7 Cornell Law Quarterly 1. 

(2) De la Montanya v. De la Montanya, 12 Cal. 101, 44 P. 345, 32 L.R.A. 82, 53 Am. St. Rep. 
165 (1896). 

(3) Rottschaefer, Const. Law 144; State v. Larson, 190 Minn. 489, 252 N.W. 329 (1934). 

(4) Kennan, Residence and Domicile, 273; Beekman v. Beekman, 53 Fla. 858, 43 So. 923 (1907). 

(5) Kennan, Residence and Domicile, 309; Wakefield v. Ives, 35 Ia. 288 (1872); Kline v. 
Kline, 57 Ia. 386, 10 N.W. 825, 42 Am. Rep. 47 (1881); Rodgers v. Rodgers, 56 Kans. 483, 
43 P. 779 (1896); and see 10 L.R.A. (N.S.) 690 where it notes that in the Wakefield 
Case the presence of the child within the territorial jurisdiction aided by the residence 
of the wife was held sufficient to confer jurisdiction upon the court to award custody 
although the father was domiciled elsewhere and was not within the personal jurisdiction 
of the court; while in the Kline Case the absence of the children from the territorial 
jurisdiction was held to defeat the jurisdiction to award custody, notwithstanding the 
domicile of the father within the jurisdicton. 

(6) 7 Cornell L. Q. 1, 3. 

(7) Beale, Conflict of Laws, § 144.3. 

(8) 18 Words and Phrases pps. 277-300. 

(9) Lanning v. Gregory, 100 Tex. 317, 99 S.W. 542, 10 L.R.A. (N. S.) 690, 123 Am. St. Rep. 
809 (1907). 

(10) White v. White, 77 N. H. 26, 86 A. 353 (1913). 

(11) People v. Winston, 56 N. Y. Supp. 323 (1898); In re Jackson, 15 Mich. 417 (1867); But 
see State v. Rhoades, 29 Wash. 61, 69 P. 389 (1902); also, Avery v. Avery, 33 Kans. 1, 
5 P. 418, 51 Am. Rep. 736 (1885); Anderson v. Anderson, 74 W. Va. 124, 81 S. E. 706 (1914). 

(12) Woodworth v. Spring, 4 Allen 321 (Mass. 1861). 

(13) In re Hubbard, 82 N. Y. 90 (1880). 
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Do You Know What Happened 
To The Girl Who Wore 
Cotton Stockings ? 


Nothing! 


And that is exactly what happens toa lawyer 
who wears a long face because business isn’t 
on a silk stocking level. 


Just who are the lawyers who are getting 
ahead in their practice? 


They awe a good working library kept up 
to date by Shepard’s Citations. 


Some other lawyer isn’t going to get ahead of 
them by pulling a surprise out of the bag. 


No Sir! They chart their course and check 
the history and interpretation of each case 
and statute with the appropriate Shepard 
publication. No guesswork for them! 


Shepard’s Citations 
The Frank Shepard Company 
76-88 Lafayette Street 


Copyright, 1941, by The Frank Shepard Company 
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Pomeroy has been relied on by two generations 
of lawyers, and in tens of thousands of cases his 
statements have been explicitly adopted and car- 
ried into our law. 


Equity lives today in full vigor. Its principles 
and doctrines, when rightly invoked, enter into 
the adjudication of countless controversies with 
controlling force. 


Pomeroy is Practical and Persuasive 
PRICE, 5 VOLS. $50 DELIVERED — SAMPLE PAGES ON REQUEST 


BANCROFT- WHITNEY COMPANY 


200 McALLISTER STREET, SAN FRANCISCO 
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POMEROY'S POMEROY'S POMEROYS POMEROY'S 


NEEDLE 
HAYSTACK 


HE ALL FOURS CASE is 
frequently like the proverb- 
ial needle in the haystack— 

it is there, but your big task is to 

find it. 


The Corpus Juris System provides 
a powerful magnet—through its 
highly detailed descriptive word in- 
dexes you can locate your case in 
point instantly, if one exists. 


REMEMBER, if it’s in the reported 


cases, it’s in the Corpus Juris 
System. 


B. W. PULLIAM 
Hillsboro Hotel, Tampa 


Florida Representative 
THE AMERICAN LAW BOOK COMPANY 
Publishers of 


Corpus Juris Secundum 
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Ke matter what part ef Ficrida planning 
te visit ... me matter how much or how little 
yow’re planning te spend... “COLLIER” is the 
eme mame te remember!—Collier chain ef hotels. 


Year Round Hotels 

TAMPA TERRACE 

and FLORIDAN 
Tampa 


LAKELAND 
TERRACE 


BRADENTON 
DIXIE COURT 
W. Palm Beach SARASOTA 


Open Dec. Ist-—-Apr. 10th 


ROYAL WORTH 


W. PALM BEACH 


MANATEE RIVER 
Bradenton 


SARASOTA s 


Sarasota EVERGLADES 


For sportsmen, for motorists, for leisure-seekers, for 
@eason residents or two-week vacationists ... Collier 
hotels provide a warm and friendly Florida welcome! 


Apply te TRAVEL AGENT er address individual hotel managers ev 


COLLIER FLORIDA COAST HOTELS 


MOTEL TAMPA TERRACE 745 FIFTH AVENUB 


FLA. YORK, N.Y. / 


| 
: 
: : =I : 
= : 
| 
| 
— 


: 


JACKSONVILLE 


The GEORGE WASHINGTON 
Rooms with Shower 
100% os Conditioned With Fhe Use 
‘The Wonder Hotel of the South, Radio and every 
known facility for first class ccc 


GARAGE in direct connection with lobby 


100% Air Conditioned With Optional Use 
Famed for its hospitality and favored alike 
by Winter Visitors and Commercial Travelers 


The FLAGLER 


125 Reoms « « « « « Baths 


You'll be pleased with its convenience, com- 
bert end service. Moderate prices prevail. 


GARAGE directly connected. 


The GEORGE 


WASHINGTON 
200 Rooms with Beth end Showers 


modern convenience and service for 
summer end winter comfort 


Menager : _ GARAGE service. 
We Reasonable Rates Posted in Every Room 
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of Plorida Cate Law” 


FLORIDA REPORTS 
REPRINT EDITION 


VOLUMES 1 TO 22 IN FIVE BOOKS 


No books you use are of more importance 
than these early Florida Supreme Court 
Reports. They contain all reported Florida 
Decisions from 1846 to 1855 inclusive, up 

, to Southern Reporter. 


The Reprint is printed from plates made by 
the photographic method, thus insuring ac- 
curacy, and are bound to match the Southern. 


By referring to the indices to forms in Flor- 
ida Practice Books as well as to the Ency- 
clopedic Digest, you will find hundreds of 
references to cases in these twenty-two 
volumes. This alone demonstrates the value 
of these early Reports. 


(Liberal terms are offered) 


John M. Elliott 
P. O. Box 123 
Babson Park, Fla. 


Florida Representative 


THE HARRISON COMPANY 


LAW BOOK PUBLISHERS 
ATLANTA, GEORGIA 
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